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LEGISLATIVE ASSEMBLY OF MANITOBA
THE STANDING COMMITTEE ON INDUSTRIAL RELATIONS
Saturday, 26 June, 1982

Time — 10:00 a.m.
CHAIRMAN — J. Storie.
BILLS NO. 57 and 58

MR. CHAIRMAN: The committee will come to order.
We're here to consider billsreferredto in the Industrial
Relations Committee, Bill 57 and Bill 58 in particular.
We have two groups wishing to make presentations to
the committee. | would ask Mr. Martin and Mr. Walsh
representing the Manitoba Federation of Labour to
come forward and make their presentation at this
time.
Mr. Martin.

MR.D. MARTIN: Thank you, Mr. Chairman. We don't
have a written brief. We wanted to come here to make
some verbal representation on Bill 57 and Bill 58.

First of all, | might say we welcome the changes to
The Workers' Compensation Act and The Workplace
SafetyandHealth Act. To be concise, we welcome the
changes in terms of the word “shown” to “proven.”
However, | would like to take notice that we think the
word “proven’” should be explained in the definitions
and as asuggestion, we would ask that*“proven”in the
definitions would say: “meansthatcontrary possibili-
ties are unequivocally ruled out.”

We also welcome the inclusion of domestics under
The Workers' Compensation Act and The Workplace
Safety and Health Act. We have lobbied and asked in
repeated briefs to the Legislature, to various govern-
ments, forthatinclusionand we're very pleased that it
is now going to come about.

In terms of the Act itself, we have another sugges-
tion under Section 52.2(1) on medical reports. | bring
your attention to the last line - “the worker adviser”
-and we suggest “and/or a physician to assist the
claimant.” Thereasonforthat, we feel that the medical
reports should be accessible to the claimant's physi-

cian himself. Sometimes they had said that they do *

haveaccesstothat,butwethinkitshouldbeinthe Act
so there would be no misunderstanding at all. We also
think under 52.2(2) that the same thing should be
included in the Act - “and/or a physician to assist the
claimant.”

We are hopeful that in the future, in addition, not
only the adviser but anyone operating in an advocacy
position, that his claimant can obtain the services of a
unionrep or alawyer or any individual that they would
have access to the medical files. Thisiscoming about
in other provinces and in particular in British Colum-
bia, and we think that in order to do service to the
claimant, it is absolute necessity to have the access,
as | say, to the medical file to proceed with an appeal.

We are hopeful that the government will see fit to a
complete review of The Workers’ Compensation Act
in the near future because we think that the Act itself
needs some updating in a variety of ways. In particu-
lar, we are hopefulthatunderthe Actandregulations,
the clauses and the sections on rehabilitation will be
more explicit and will operate in terms of assisting
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peopleinrehabilitation more than they do at the pres-
ent time. Mind you, we also understand it's a mixture
of the Act, the regulations and board policy that will
assist claimants in their rehabilitation itself.

We did take notice that the various sections that talk
about “workman” really should be changed to
“worker.” Itis a Workers Compensation Board and the
whole Act should be changed in all those areas that it
has “workmen” to “workers.”

That completes our submission on the Act. As | say,
we're very pleased with the changes, welcome them
and look forward to assisting injured workers in the
future very much morethan whatis happening now.

MR. CHAIRMAN: Are there any comments that any-
one would like to make or questions of Mr. Martin?
Mr. Cowan.

HON. J. COWAN: I'd just like to thank Mr. Martin for
taking the time on a Saturday morning whenit's very
pleasant out there to comedown hereand provide us
withsomecommentson hisownthoughtsinregardto
the changes which are being brought forward now,
andto briefly commenton afew of the things which he
suggested.

The first is the change in definitions to include
“proven.” It's my understanding that the various
Interpretations Acts and the other procedures which
are followed in developing legislation very clearly
spell out the definitions of different words and by
practice those are refined andwe get an explicit defi-
nition over aperiodoftime, soldon’'tatthis time seea
need to put “proven” into definitions. However, if we
find that there is a difficulty with the wording without a
definition of it in that section, then we're prepared to
take a look at that, but at the present time | think it
would be redundant and not necessary.

| was not aware of a problem in regard to physicians
to assist claimants not having access to the medical
files and I'm certainly prepared to review an amend-
ment in that regard. If there's no objection here at the
committee stage, perhaps we can bring it forward. It
would be a very simple wording changeand I'd like to
hear from others iftheythink thatis necessary. If there
is a problem, certainly one would wantto see it recti-
fied as quickly as is possible.

The one comment which you made which | have to
take some objection to is in respect to a person com-
ing forward on behalf of a claimant in an adversarial
position. We believe they're coming forwardin a posi-
tion of offering advice, experience and expertise and
that's why we've changed the word from - let me reph-
rase that. We have not actually changed the legisla-
tion, because the legislation is always applied to
workers' advisers in the proper section of the Act.
What we have done is suggested that should be the
common usage word as well, that these are people
who are providing advice to workers and that takes
some of the adversarial perceptions away from that
position. We think that's important. We don't want the
workers’ compensation system be an adversarial sys-
tem and would like to see the concept diminished as
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much as possible.

In respect to overall access to files, that is a long-
standing request on many parties, especially parties
who have contact with the Workers Compensation
Board from time to time on behalf of claimants. | think
| can give you an undertaking to review that over the
next number of months with different organizations
and with the medical profession. I've had some preli-
minary talks in respect to opening up all the medical
files with some members of the medical profession
and there is a bit of hesitancy on the part of some
doctors although I'm not so certain that is as wides-
pread as it is commonly thought to be at the present
time. So I'm optimistic that we will be able to reach an
agreement with all the parties that will enable us to
bring forward something in the near future, perhaps
nextyear, although | certainly have learned not to put
time limits on myselfasaresultofthis whole exercise,
but perhaps next year or the year after, or the year
thereafter, or sometime in the near future amend-
ments which will open up the files. | note the Opposi-
tion members are smiling at that somewhat and justi-
fiably so.

You asked for acomplete review of the Act and then
sortof zeroed in on therehabilitation problems which
we are confronted with now. Not included in this
amendment because it is not necessary to be struck
by legislation is a committee which we are forming
which will be designed to review rehabilitation proce-
dures in the immediate. | hope to see that committee
formed in the very near future and it will focus on
those procedures at this time, bring back recommen-
dations. If we find that committee which will be struck
under Section 100 of The Workers' Compensation Act
is a suitable mechanism for reviewing different aspects
of the workers' compensation system, one might see it
eventually pick up areview of the entire Act and | think
that's probably well worth doing fromtimetotimeona
regular basis even. This Act is one that has to remain
consistentwiththe circumstancesofthe dayin which
itis being implemented.

The remark you made about “workman"” being
changed to “worker” is one which was brought for-
ward by Mr. Filmon in the House the other day. At that
time, we indicated that we agree with him. In fact,
when we were developing this Act, we asked Legisla-
tive Counsel in respect to the sections that we were
bringing forward, could we change “workman” to
“worker" and start the change in that way? You'll note
that in some of the amendments that we're bringing
forward, we mention “workman” as well. We specifi-
cally requested that be changed to “worker.” He indi-
cated to us at that time that would create a discre-
pancy in the Act which would make it difficult. We
discussed it at some length internally and | think the
proper course of action is to at a later time come
forward with a whole series of those changes, clause
by clause in the Act which will make the Act, as
members opposite and as you and as wewould like to
see, more clearly reflect today's use of the words,
“worker” and “workman.” So we're looking at that; we
just couldn’'tdo it this time. We wanted to do it and we
are prepared to take another look at it when we have
more time to put all the amendments together.

MR. MARTIN: Justinresponse, Mr. Chairman, yes, to
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the question. I would just bring your attentionto91(1),
| think it's a misprint, but it says “work advisers.” |
believe it should be “worker advisers.” We welcome,
obviously, very much the worker advisers.

I would suggest, Mr. Chairman, however, itremains
to be proven to us that it will not be an adversarial
systemasit hasbeeninthe past. When the companies
quit making representation against workers that have
been injured in their company, it will not be an adver-
sarial system any more. Then when that stops, up until
the pointthattheycontinuetosendin submissionsor
claim to have evidence that a worker was not injured
on the job or their iliness was not contactedonthejob,
it will be an adversarial system.

Iwould hopethatsomedayit won't be an adversarial
system. Certainly, I'd like to have to society not in an
adversarial system, but | believe that to think it won't
be an adversarial system now or five years in the
future is a bit Utopian, quite frankly. However, | wish
you the best of luck toseethat it's not such a system
itself.

Obviously, there has to be alot of people in terms of
injured workers, both occupationally related and
healthwise, and injuries that are going to have to be
compensated from the past and in the future to take
that adversarial nature out of the Compensation
Board.

We consider The Compensation Act, the Compen-
sation Board to be insurance for workers if they're
injured or their health is detrimentally affected and
they should have access to that insurance and we
welcome it. Your changes in terms of the word
“proven” - because we think that's alot stronger - and
we welcome the other changes in terms of the advis-
ers. In spite of the Act, | will still call them advocates
until it is proven otherwise to me.

MR. CHAIRMAN: Mr. Mercier:

MR. G. MERCIER: Mr. Martin, I'm sorry | wasn't here
for your presentation. | was busy driving around the
building trying to get into the grounds.

Mr. Martin, on the introduction of the bill and the
short debate we had on it the other evening before it
was passed into committee, the Minister described on
one full page the change you've just referred to, the
substitution of the word “proven” for “shown.” In one
area, he said he'd reviewed this change with Legisla-
tive Counsel and they informed me that the actual
impact of the wording change will be minimal in legal
terms.

Hewentonto say, at the same time, the clarification
which is provided by the new wording will be signifi-
cantfortheinjured worker who must have confidence
inthe process. He described - and he can correct me if
I'm misinterpreting his remarks - overall the changes
as being more one of perception than of substance.
Because of the changes in the wording in that particu-
lar section and the expansion of the Workers Advo-
cate Program, that | think the previous Minister intro-
duced into workers' advisers as being more one of
perception than of substance.

The fundamental objective of the Act, | think as
you've just stated, to provide compensation to workers
who are injured in the workplace is the fundamental
principle of the Act. | ask the Minister, and | just raised
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the question, if the objective that he's trying to
accomplish could not be accomplished, perhaps if
thereis a problem, by better direction by management
to employees of the Workers Compensation Board to
get away from what you described as an adversarial
system. Surely, the employees of the Workers Com-
pensation Board should be there to assist workers in
processing their claims; and | ask you, Sir, if this
objective, which I'm sure everyone supports, could
not be accomplished through direction to the staff of
the Workers Compensation Board if indeed there are
problems. Why do we need workers’ advisers when
there are people employed in the Workers Compensa-
tion Board who are there under the objective, the
principle and the legislation to provide compensation
to injured workers? Why do we have to go to this
extreme of bringing in this new concept? | appreciate
the previous Ministers whostartedit. Why do you have
to provide a separate group to assist workers solely;
that is, that it will be their sole responsibility when
there are staff there who are employed to provide
compensation to injured workers?

You indicated a concern about an adversarial sys-
tem and | had mentioned that to the Minister; it
shouldn't be an adversarial system particularly. |
appreciate there has to be some material that has to
be, in the words of the amendment, proven. Perhaps
you'd like to comment on that.

MR.D.MARTIN: Yes, notto becometoo elaborate on
the terms of the comment but the worker advisers, |
would agree with you that ultimately I'd like to see the
worker advisers work themselves out of a job, quite
frankly; but at this point in time we know from our own
experience in the labour movement that a lot of our
representatives and our staff representatives and
presidents of local unions spend atremendous amount
of time in reviewing files of workers who have had
their claims nullified, that they were rejected by the
Workers Compensation Board. In fact, my own office
was just overburdened with workers' claims in terms
of trying to assist workers on their claims before the
Compensation Board.

| give you an example. A fellow by the name of Joe

Mospanchuk, who we came across in terms of doing *

somework forthe start-up of our Occupational Health
Clinic, had gotten emphysema at a foundry in Win-
nipeg, amatterof | believe about seven yearsago. His
claim was continually rejected by the Workers Com-
pensation Board becausethey saidhe could not prove
that he had obtained emphysema at the workplace; so
he was living on a very minimal pension, his wife was
helping support the family and they were next to desti-
tute. The former Executive Secretary of the Manitoba
Federation of Labour made representation and did a
lot of research, operated as an advocate and went to
the Compensation Board and fought the case ‘and
finally won it. It was an adversarial system though, |
can assure you, because obviously he had been dis-
claimed until he got what | consider professional
assistance as anadvocateand won his claim for com-
pensation. | believe $45,000, as | recall, was the
amount that he was awarded after all those years of
waiting and waiting and waiting.

Wecan go through numerous cases. There's a lot of
people out there today who have not got their com-
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pensation benefits and should have their compensa-
tion benefits. They are not gold bricks; they are people
that were injured on the job and healthwise. | would
suggest to you, Mr. Mercier,thatwhen the final impact
of occupationally related illnesses comes to the fore-
front in terms of industry, business and such and the
compensation claims, it's going to be tremendous,
because we believe as the Federation of Labour that a
tremendous amount of cancer out there is induced at
the workplace through chemicals in the workplace.
When those people start making their claims to the
Compensation Board, they're going to be lined up
kneedeep intermsofaskingforwidows’ pensions and
in terms of rehabilitation and such.

At this point in time, we see no way but to have
advisers and advocates out there to assist those peo-
ple in putting their claims forward. We found in the
past that a lot of the employees, we believe, of the
Compensation Board were doing their jobs and
thought they were perceived to be doing their jobs,
but in terms of an administrative way, it was an adver-
sarial system; you had to prove that your injury was
caused on the job or your health problem was caused
on the job. We want it to be that the Compensation
Board must prove you were notinjured or your health
problem was not induced on the job; in other words,
the reverse onus. After all, it seems only fair to us that
if you indeed did get injured or your health was detri-
mentally affected on the job that you should be the
recipient of Workers Compensation insurance. It's a
cheap insurance for employers and it's a good insu-
rance for employees as long as you have accessto it. If
you don't have access, it's not much good to anybody
in itself.

| can give you pages and pages if we had to, where
companies in some way or other would inform the
Compensation Board that Joe Blow claimed to have
his back injured at work and he was seen shovelling
snow out in his driveway. We have checked those out
and found outthat most of the timethatwas not true.
They were not shovelling snow, but that held up that
person’'s compensation benefits for sometimes
months, sometimes years and sometimes never. That's
why we believe that the workers’ advisers is an abso-
lutely necessary thing at this time. As | say, in the
future | would hope that they will not be necessary,
but at this point in time there are literally thousands
out there who need the advisers.

MR. G. MERCIER: Justoneshortquestion. You don't
believe that the same objective can be accomplished
through direction by management and by the
administration?

MR. D. MARTIN: | don't believe, at this point in time,
that all of the previously injured workers can be
assisted by the management and the employees of the
Compensation Board because there's just too many
ofthem at this pointintime. So consequently advisers
are needed and the advisers, certainly, | believe, are
not going to take nonbona fide cases forward, so
they’ll be a part of, | suppose you might say, the
screening process too. If you haven't got a case, you
haven't got a case to bring it forward.

In the future, maybe that will be the case that the
Compensation Board can handle them all, but there's
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such abacklog of people that have been denied bene-
fits at this pointin time that the advisers are absolutely
necessary.

MR. CHAIRMAN: Are there any other comments? If
not, we would liketothank you for making a presenta-
tion on behalf of the Manitoba Federation of Labour
and for taking the time to come before us.

MR. D. MARTIN: Thank you.

MR. CHAIRMAN: | call on Mr. John Huta from the
Injured Workers Association.
Mr. Huta.

MR. J. HUTA: Mr. Chairman, Mr. Minister, Honour-
able Members of the Committee, Ladies and Gentle-
men, first of all, on behalf of the Injured Workers
Association of Manitoba Inc. we wish to presentavery
short brief in relation to Bill 57.

We want to commend the Minister for the remarka-
ble effort and time he has put into bettering the proce-
dures and operations of The Workers Compensation
Board. These are only a couple of comments out of
many others which we'would like to comment on, but
because of the very short notice, we were notableto
prepare a more comprehensive submission. We want
to agree with what Mr. Martin has stated and we
wholeheartedly support his submission.

Firstly, while we wholeheartedly agree that the
worker's adviser should have access to the entire file
at the WCB, including the medical file, we also feel the
injured worker shouldhave this prerogative, presum-
ing the injured worker agrees that he or she will not
use any of the material maliciously. We strongly feel
the worker, being afforded the opportunity of review-
ing his file, may be able to offer clarifying data that
perhaps will enable the WCB to expedite the claim.

Secondly, while we completely concur with the
appointment of an advisory committee under Section
100 of the Act, might we suggest that in composing
thiscommittee atleastoneinjured worker be appointed
to serve. We believe most other provinces have an
injured worker in an executive advisory capacity and
the benefits of such appointments need no explana-
tion other than to state he or she knows the feeling of
having disability without dollars.

Further, in regard to Mr. Mercier's comments
regarding that there shouldn't be an advisory worker
or whatever, if we don't have this advisory advisers, it
has been a proven fact that the doctors have been
motivated by the board. | didn't want to bring this up
butlthink thatit will support Mr. Martin's statements
in regard to having this advisory advisers. Also, by
having these advisory advisers and other groups
working on cases, it will give the worker that much
more chance of being justly treated by the Workers
Compensation Board. There has to be somebody to
act as a watchdog over the Compensation Board sys-
tem because we wouldn't want it to go back into the
rot that it has been up until now.

Werespectfully ask this committee for your consid-
eration of the above before final appointments are
made. Thank you.

MR. CHAIRMAN: Mr. Cowan.
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HON. J. COWAN: | want to thank Mr. Huta and the
Injured Workers Association of Manitoba for their
comments today, as well as their comments over the
past number of years, to all of us in respect to
improvements to the Workers Compenation system. |
think they should take some pride in seeing some of
their suggestions come forward by way of amend-
ment this time and in previous occasions as well.

| do apologize for the length of notice. However, he
is probably well aware of the way in which the system
works and sometimes this happens. | am looking for-
ward though to continuing dialogue with the Injured
Workers Association and other groups which have an
interestin the Workers Compensation in the future, so
thatwecanbegintolook toward longer-termimprove-
ments as well.

We note from his comments that he feels strongly
about complete access to medical files as well, and as
| indicated to Mr. Martin of the Federation of Labour,
we're prepared to look at that and discuss it with the
parties and perhaps in the near future bring some-
thing forward. I'm certainly prepared to entertain his
suggestionthataninjured worker be appointed under
Section 100 of the Act to serve on the advisory com-
mittee which will be reviewing rehabilitation proce-
dures. | can't give him a definitive answer atthis stage
but | certainly have no philosophical objection to it
right at the moment and would be pleased to discuss
that with him further as we starttomoreclearly define
who will be on that committee in the terms of refer-
ence of that committee. So I'm looking forward to
those discussions.

The question that | would ask of Mr. Huta is in
respect to his statement that medical files be open to
access to the injured worker as long as the injured
worker did not use those in a malicious or a frivolous
way. I'd ask him how he would see controlling that
process. In other words, as we have it now, members
of the board can gain access to it, the worker's adviser
can gain access to it, and their employees of a certain
organization, and for thatreason have somevery clear
guidelines giventothem. If you open it up to each and
every person - I'm not suggesting that we shouldn't
-as amatter of fact| think it's probably an idea whose
time is long overdue, | would then ask him how he
ensures that it's not used for purposes other than the
Workers Compensation Board case that the worker
has before the board?

MR. J. HUTA: Up until now, there was no access to
the medical files. I've been told by even medical doc-
tors that they cannot go and see the file. No matter
how they tried, they were not able to. But if we estab-
lish some kind of a form which the injured worker
would sign so that he or she will not use that informa-
tion outside the appeal procedure, | think that would
have the onus on the worker to keep theinformation to
himself, what he or she have obtained from their files.
But ifthedoctorwould give a claimant or his patient a
copy of that report which he is submitting to the Com-
pensation Board, | think that would also alleviate a lot
of problems that we had been experiencing up until
now.

I think if we could establish a form, for example, like
the Ontario Compensation Board has, that the clai-
mant signs that he will not divulge any of thatinforma-
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tion outside that field system. If we gave it at least atry,
see how it works and if it doesn’t work, then perhaps
we could look at some other avenue to better it.

MR. CHAIRMAN: Mr. Penner.

HON. R. PENNER: In dealing with the exchange on
theideaofaccessto medical information, thereis now
a widely-accepted principle of access to personal
information that is operative with respect to agencies
that get information for credit reports. So what we're
talking aboutisinaccordance with ageneral principle
that persons should have access to files containing
personal information in orderto correct -forexample,
it might say in a medical report that this person is
having trouble with his left leg when it's the right leg.
Now, that may seem strange, but we've had a case in
Manitoba - thank God, it was about 20 years ago
-where the wrong leg was amputated, so this can
happen.

The other thing is that with respect to the point
raised by the Minister of what protection there might
exist against the malicious use by the worker of infor-
mation concerning the worker himself or herself, the
general law of the land, | think, protects against the
malicious use. The only malicious use that one can
think of would be against the doctor and the laws of
libel would protect the doctor. So | think that one
doesn't have to build in out of an abundance of cau-
tion some elaborate mechanism within the Actto pro-
tect against the malicious use by the worker of infor-
mation concerning the worker himself or herself. |
think the law of the land already looks after that.

MR. CHAIRMAN: Mr. Huta.

MR. J.HUTA: I've had opportunities of getting access
tothe federal medical files and myself, | just don’t give
a damn who knows about it. If it's pertaining to my
claim,l don’'tcare. If | wantto divulgeit, it'sentirely my
ownbody and healththat I'm divulging. I'm notdivulg-
ing about anybody else except my own. | think that
has opened up many of the public'seyesin regard to
that access to medical files.

SincetheFederal Government opened up the access

to the medicalfiles, | can seethatthere’'s many claims
that are going to come up and be treated and dealt
with in a more justifiable way than it has been up until
now that medical files have been confidential or privi-
leged communication.

MR. CHAIRMAN: Mr. Cowan.

HON. J. COWAN: | just want to thank Mr. Huta again
for his presentation and to say that | am of the general
opinion that we should have greater access to those
files on behalf of the claimant and look forward to
working with his group and other groups to ensure
that an effective mechanism is put in place to allow
that to happen. That's going to take some discussions
and perhaps a review of different systems, but we're
perfectly prepared to look at the question and to
approach it from a rather positive perspective as well.

MR. CHAIRMAN: If there are no further comments,
on behalf of the committee, I'd like to thank you, Mr.

35

Huta, for making your presentation on behalf of the
Injured Workers Association.

MR. J. HUTA: Thank you very much.

MR. CHAIRMAN: If there are no further briefs to be
made to the committee, how shall we proceed? Page
by page or clause by clause? Page by page.

Page 1, Bill 57—pass; Page 2 - Mr. Cowan.

HON. J.COWAN: On Page 2, Mr. Chairperson, there
was a suggestion that we include the physician to
assist claimants as an individual who would have
access to the medical reports. I've discussed it with
Legal Counsel just very briefly and with some members
of the committee. At this time point in time it appears
that if we were to make specific reference to a physi-
cian to assist claimants, given the definition of a phy-
siciantoassistclaimantsin anothersectionof the Act,
we may be restricting the access to the files inordi-
nately so.

It has been also brought to our attention that a
worker’'s adviser in that instance could work with a
physician to assist claimants and there is special pro-
vision made for that, so that the worker’s adviser could
sit down with a physician to assist claimants and they
could inspect files according to my understanding of
the Act right now.

So rather than make the amendments at this stage,
which were requested, | think perhaps we should let
the system work for a bit, see if that is indeed a prob-
lem and if there is a problem there, then we can bring
the changes forward next time around. But we don't
seethedifficulty with access tothefilesaslongasthe
worker’s adviser is working with the physician to
assist claimants.

By the way, the problem with the definition in the
physiciansto assist claimants which was discussed is
one of restriction. We can’'t then appoint a chiroprac-
tor or an osteopath or a dentist or anurse as a medical
personnel to assist a claimant. We may want to look at
that as well to broaden that section, so that we can
include those sorts of specialized services for use of
the claimant in the future.

So, | thank the Manitoba Federation of Labour for
bringing that concern forward and will take it into
consideration as we're reviewing the Act for changes
further on down the line.

MR. CHAIRMAN: Page 2 - Mrs. Smith.

HON. M. SMITH: Mr. Chairperson, | would move that
Section 5 of Bill 57 be amended (a) by adding thereto
immediately after the word “shown” in the 2nd line
thereof, the words and figures in the 1st line thereof
and again; and (b) by adding thereto immediately
after the word “therefor” in the 2nd line the words “in
each case.”

HON. J. COWAN: Very briefly, that was an oversight
when we were drafting the amendments and the word
“shown” is used twice and we had only allowed for
change in thelatter part of the presumption clause, so
that the clause would now read “where the accident
arises out of the employment, unless the contrary is
proven, it shall be presumed that it occurred in the
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course of employment, and wherethe accident occurs
in the course of employment, unless the contrary is
proven, it shall be presumed that it rose out of the
employment, soit's just making the clause consistent
within itself.

MR. CHAIRMAN: Is it the will of the committee to
adopt the motion? Agreed? Page 2—pass; Page 3 - Mr.
Mercier.

MR. G. MERCIER: With respect to the amendment to
Section 10, Mr. Chairman, and related to that, could
the Minister indicate the cost of this program?

HON. J. COWAN: This is the entire Workers Adviser
Program? | think our figures for afullyear's operation
using 1982dollars would be roughly in the order - and
it's avery rough guess at this stage - of a half-a-million
dollars.

MR.G. MERCIER: How many workers’ advisers would
that include or what number of staff?

HON. J. COWAN: In full operation, we would antici-
pate four workers' advisers in the City of Winnipeg,
one in Brandon, one in Thompson, one in Flin Flon
and clerical staff as well as a director of the program.
That would be the full-blown program.

MR.CHAIRMAN: Page 3—pass; Page 4 - Mrs. Smith.

HON. M. SMITH: Yes, | would like to move, Mr.
Chairman, that the proposed Subsection 91(1) of The
Workers' Compensation Actassetoutin Section 17 of
Bill 57 be amended by striking out the word “work” in
the 1st line thereof and substituting therefor the word
“worker.”

MR. CHAIRMAN: Is it agreed? (Agreed) The motion
is adopted.
Page 4—pass; Page 5 - Mrs. Smith.

HON. M. SMITH: Yes, Mr. Chairperson, | move that
Section 20 of Bill 57 be amended by striking out the
word and figure“and4”whereitappearsinthe 1stline
thereof and again inthe 2nd line thereof and substitut-
ing therefor in each case the word and figures “4, 18
and 19.”

MR. CHAIRMAN: Is it agreed? (Agreed) The motion
is carried.

Page 5—pass. There is apparently a typographical
error on Page 5.

HON.J. COWAN: In the 2nd line of the clause entitled
“Costs related to worker advisers,” there should be an
extra “‘e” on the word “employees.”

MR. CHAIRMAN: Is it agreed? Preamble—pass;
Title—pass. Bill be reported.

We move on to consider Bill 58, An Act to Amend
The Workplace Safety and Health Act. How shall we
proceed, page by page?

Mr. Mercier.

MR.G. MERCIER: Areweinto thebill, Mr.Chairman?
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MR. CHAIRMAN: Yes.

MR.G.MERCIER: Mr.Chairman, | raised a number of
concerns the other evening in debate on this bill and
the more | think about my remarks, themoreserious|
become about them. | would like, as | said the other
night, Mr. Chairman, because of this amendment
there is given to the administration and the Minister
extreme powers under The Workplace Safety and
Health Act, one of which, for example, in Section 24
would allow a Safety and Health officer to, without a
warrant and without prior notification, enter any place
or premises in which he has reason to believe workers
or self-employed persons are working or were work-
ing. Now that is a home, Mr. Chairman, because we
are talking about domestics. We're talking about
domestics who are employed more than 24 hours per
week in ahome. There are many -well, | shouldn't say
many - there are certainly quite a number of situations
where a domestic is employed in a single-parent fam-
ily where there are young children for more than 24
hours or in situations where, because of ill health of a
husband or wife, a domestic is employed for more
than 24 hours.

What concerns me - the Attorney-General might
even have a comment about this - Mr. Chairmjan,
under the Charter of Rights in Section 8 everyone has
a right to be secure against unreasonable search or
seizure. We're talking in this bill, Mr. Chairman, about
extreme powers of the administration in one example,
without a warrant and without prior notification, to
enter any place and that's enter a home. There are
other powers of making regulations which could be
made applicable with respect to a home which con-
cern me, Mr. Chairman. If these powers were misused,
it seems to me, Mr. Chairman, if we're going to make
this amendment and we, in the Opposition, have not
opposed other legislation which has already been
passed by the Legislature with respect to vacations
with pay for domestics and other Employment Stan-
dards Act amendments, but this one does concern me
with the powers under this Act to enter a home, to
make examinations and investigations in a home, etc.
| think there should be some limitation on the use of
those powers that are available to a Safety and Health
officer, to the Minister or to the administration under
this Act.

MR. CHAIRMAN: Mr. Penner.

HON. R. PENNER: Mr. Mercier makes a good point
that | think is going to be some cause of general
concern with respect to a number of statutes that will
have to belooked at, not justthisone. | am, | may say,
concerned about the extent of powers given. It will
become a question, which is not yet clear. whether the
provision itself is necessarily to be struck down
because it's contrary to the Charter or whether a par-
ticular Act carried out is wrong because it's unreaso-
nable. But I'd rather not wait when there undoubtedly
will be some test cases. | would hope that the way in
which we'll be ableto approach the whole question is
not piecemeal, statute by statute, because these kinds
of powersaresetoutin this Act, orone would have to
look again at some of the powers set out in even anew
piece of legislation such as The Rent Review Act.
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In light of the Charter and the experience with the
Charter, | don'tthink that this concern, which is a very
good concern, however, should stop the amendment,
but it should alert us to the need to have a very good
look at particularly powers of search and seizure. The
thought that someone can, without a warrant and
without prior notification,enterany place or premises
andthat could include a home, does boggle the imag-
ination in terms of our traditions about the home. The
factthata homebecomesaworkplace, willy-nilly, not
only because of adomestic, but because as the Minis-
ter pointed out in thé House, the minute you bringina
plumber or an electrician, it's arguable that it becomes
aworkplace within the meaning of the Act and subject
to the provision which is questioned.

So | would urge that we pass the particular amend-
ment to givethe kind of protection to domestics which
~ we'reattempting to give. We do, particularly following
the report of the Special Task Force on provisions of
the Charter in Manitoba statutes, take every step that
we can to conform to the Charter both by word of
statute and regulation and by practice.

MR.G.MERCIER: Mr. Chairman, | thank the Attorney-
General for his remarks but | would like to know then
from the Minister, if this amendment is passed, what
does he intend to do with it. Does he intend to set
regulations or standards in homes? What will he do
with this amendment if it's passed?

MR. CHAIRMAN: Mr. Cowan.

HON. J. COWAN: Certainly, one would not at this
stage, nor do | think in the future, wish to set regula-
tions for the employment of domestics in a private
home. As | indicated earlier in the debate on second
reading, this really allows a domestic to bring a com-
plaint forward which will then be investigated. As it is
now, the domestic has no rightsunderthe Actto bring
acomplaintforward. They are the only partythathave
norights to bring a complaint forward under this par-
ticular Act and this Act will apply to that complaint
becausetheyareexcluded. By thechanges which you
have before them, we will give them that right.

We certainly don't have an intention to have Safety

and Health officers running around peeking in win-
dows and opening up doors and undertaking those
sorts of abuses of the Act. They haven't in the past,
even although they had power to do so under different
provisions of the Act. This was explained by the
Attorney-General today and myself in the House.
Once you bring electricity in your house, that's awork
site; once you bring a plumber in your house, that's a
work site; once you have a contractor come in your
house, that's a work site and; if you have someone
cutting the lawn outside, thatbecomesa work site. So
there are many occasions where abuse could have
been exhibited if in fact there was great potential for it
and it has not been, so | would suggest that the record
should allay the fears of Mr. Mercier somewhat in
raspect to possible abuses.

| am prepared to give a directive through the
appropriate mechanismsto staff, to Safety and Health
officers, advising them of theconcernsthathavebeen
expressed here,concerns which we shareas well, and
very clearly stating that there are some sensitivities
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which must be considered when dealing with domes-
tics or carpenters in the private home or painters in a
private home and just reinforce what | understand is
an ongoing practice; that is to not unduly impose
themselves on private homeowners in respect to this
particular Act.

MR. CHAIRMAN: Mr. Filmon.

MR. G. FILMON: Mr. Chairman, |, with respect, sug-
gest that the reference to the comparative nature of
having tradesmen work in your home is entirely dif-
ferent, because they are only there on a temporary
basis for the duration of the time that they are doing
their work and one expects in fact to have that work
site accessible, for instance, to electrical inspectors,
plumbing inspectors, who have the right to come in
and approve it for meeting code requirements and so
on.Onedoesnotexpect, | submit, onehasadomestic
and | certainly don't, but | recognize there are people
in the province who do, working on a more or less
full-time basis in the home; that makes the home
accessible at any given time to this kind of possibility
of people coming in.

It seems to me that if the objective was only to allow
domestics to bringacomplaintagainsttheiremployer
for unsafe conditions, that there ought to have been
consideration given to a far more restrictive sort of
amendment that would have brought this in with a
great number of subject to's, notwithstandings and
other things that restricted the kinds of powers that
were given. | recognize the Minister may have done
this in haste and he acknowledged, | think, somewhat
of that when he said he was bringing these at a late
stage, but it seemsto methat when somagnyvery, very
dangerous possibilities are brought up by this
amendment, I'm not so sure that it should be hastily
passedinthedying hours of the Session on this basis.

HON. J. COWAN: | just want to respond briefly to
that. Bringing in an amendment in the late stages of
the Session does not always imply that it was brought
in in haste. In this instance, | can assure the member
that it was brought in the late stages because we
wanted to take a fair amount of time internally to
review the impact of this amendment. We did so and
that is why it is one of the later amendments to be
brought in as a part of the package in respect to all of
the changes regarding domestics, because we inter-
nally took a very long look at some of the difficulties
which they suggest might be resulting from this
amendment. Having made that internal reveiw, we
have cometothe conclusion that thisamendment can
be brought forward in this way, given historical pers-
pective, given directives from the Minister and given
anoverall policy inrespectto the Act without creating
the difficult situations which the member has
expressed.

The question has to be: do we want to exclude
domestics from the rights that every other worker
enjoys in this province? If they're worried about
undue powers on the part of the Safety and Health
officerbeing expanded as aresultof thisamendment,
they haveto look atotherlegislation and put it in the
proper context.

| just talked to Mr. Filmon about The Clean Envi-
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ronment Act amendments and | have them before me
now, which were brought in in 1980, and it says an
environmental officer can enter any land or premises
without consent of the owner or occupant thereof and
seize hazardous materials, move property, wreck
structures, drill holes and do all sorts of things which
they supported and at the time we suggested - | can
recall speaking in the House - that these were wide-
spread powers, but certainly they were necessary
given the context of the entire Act. So, a lot of Acts
have that capacity for abuse if it is intended to abuse
them. | don't believe thatMr. Filmon intended that Act
to be abused when he brought it forward and | don't
intend this Act to be abused when | bring it forward.

MR. G. FILMON: Mr. Chairman, | want to point out
that | didn't bring that Act forward, in fact. . .

MR. J. COWAN: I'm sorry.

MR.G. FILMON: ...andthe personwho did isn't here
to defend himself, so we'll let the discussion rest at
that.

If the Minister’s intention is only toallow such enter-
ing onto premises and inspections, reviews and such
violation of sort, of the privacy of a person’s house
based on complaints from a domestic, who is working
in that house that is now becoming a workplace, it
seems to me there could have been a clause brought
forward that says all other provisions of the Act with
respect to entering of premises, search, inspection
and so on, can be exercised only on the basis of a
complaint by a person working on those premises. It
seems to me that you could have had that covering
clause brought in if you did indeed review it and con-
sider the possibilities.

MR. CHAIRMAN: Mr. Mercier.

MR. G. MERCIER: Mr. Chairman, the Minister has
referred to other situations in which a painter, a
plumber, or alawn mower has worked on a home or
the land and it therefore becomes a workplace and
subject to investigation. Has the Workplace Safety
and Health administration ever investigated a home?

MR. CHAIRMAN: The Honourable Minister.

HON.J.COWAN: | cannotthink of aspecific instance
where they have investigated ahome. However, given
the number of investigations which are ongoing, |
certainly wouldn't rule out the possibility that such
has happened.

MR. G. MERCIER: Mr. Chairman, a second question
then. Is he aware of any complaints from domestics
about conditions in a home under which they were
working?

HON. J. COWAN: | have been advised by groups
representing domestics that there are conditions
which exist from time to time in a home, which would
be in violation of the Act, yes.

MR. G. MERCIER: What sort of conditions?
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HON. J. COWAN: Requiring a person to lift heavy
objects, requiring a person to work in conditions
which were not in keeping with the definition of the
present Workplace Safety and Health Act, which talks
about the general safety and health of workers and the
protection of those workers from conditions arising
out of their work.

MR. G. MERCIER: Mr. Chairman, surely there's
another way of handling those kinds of complaints. If
there is a complaint that a person is being, | suppose,
compelled or forced to lift objects that are too heavy,
that can be handled in a different sort of process than
allowing an officer to go into the home and search,
etc. There could be a simple process where a domes-
tic makes the complaint, that complaint is communi-
cated to the employer and some sort of discussion
and settlement of the problem without allowing all of
the rest of these powers to be there.

| would suggest to the Minister that he seriously
consider not reporting this bill at this stage. | appre-
ciate that he has said he would issue a directive but,
Mr. Chairman, there may be future Ministers who may
not have the same degree of common sense that the
Minister is indicating as to how he is prepared to
administer this power. There may be another govern-
ment and we're passing a piece of legislation, which
will exist in the laws of Manitoba until it is changed,
and | don't think we should make that kind of blanket
change in the law. | think the Minister really should
consider not reporting this bill at this stageand giveit
some further consideration.

The legislation that's been passed at this Session
has gone a long way to helping domestics who work
morethan 24 hours in ahome. | would think that this is
not one of their most pressing concerns, ifindeed itis
a concern of very many at all. | would urge the Minis-
ter, Mr. Chairman, to consider not reporting this bill at
this stage and giving it further consideration and per-
haps having given some further consideration to it, he
might at the next Session come forward with a more
reasonable amendment.

HON. J. COWAN: | would just ask Mr. Mercier if he
would have any disagreement if we made the same
provisions in this Act respecting adomestic employed
over 24 hours in a private home that exist in the other
Acts? Would he have the same concerns?

MR. G. MERCIER: Would you like to repeat that?

HON. J. COWAN: In some of the other Acts, we're
talking about making the Act apply to a situation
where a domestic is employed for over 24 hours or
during a certain period of time; | think the period of
oneweek.Wouldyouhaveany objection if we put the
same sort of qualification into The Workplace Safety
and Health Act in that regard? Would you have the
same concerns that you have now if that criteria was
applied?

MR.G.MERCIER: Yes, Mr.Chairman. adomestic can
be employed six hours aday, one day a week, and still
be perhaps required to do something that is unreaso-
nable. The Minister has referred to being compelled to
lift things that are much too heavy and perhapsincura
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risk of injury. That can happen whether they work six
hours a week or more than 24 hours a week, so that's
not the concern. The concern is the powers that are
given to the officers in the administration under the
Act, no matter how many hours a week they work.

HON. J. COWAN: Now I'm feeling a bit singled out by
Mr. Mercier, because if one looks at The Labour Rela-
tions Act and looks at the powers which are given to
an inspector, one sees that inspector can at any time
enter, inspectand examineany premisestowhichany
such Act applies or relates, order any employer or
employer manager or other person to producedocu-
ments; so we've got the labour relations officer out
there being ableto undertakethesepowers; we'vegot
the environmental officer out there being able to
undertake similar powers and all of a sudden now,
because we want to apply The Workplace Safety and
Health Actunder similar circumstances and | believe |
have offered him a compromise situation in respect to
the 24-hour provision, he's saying that we are abusing
the power of government. | just do not agree.

Actually, what he is saying is we are providing the
potential for the abuse, to be more clear, and | have
attempted to give himassurancesthat nogovernment
would undertake such abuse. No government would
misuse this Act in that way without invoking upon
itself extreme criticism and at great risk to itself. So
I've tried to be as accommodating as possible in
respect to clarifying this and bringing in the same
criteria, which are being used in the other Acts in
respect to the 24-hour provision, and trying to make
this Act more in line with the others.

| share his concerns about the general wording of
this Act and other Acts and the concerns which have
been expressed by the Attorney-General; and we cer-
tainly have to be careful not to bring forward legisla-
tion which would in fact have the opposite effect to
which one intended it to have. | don't think this is one
of those instances.

One has to realize that if you have a person cutting
your lawn right now, that a Workplace Safety and
Health officer can come in and examine that site. If
you have a person working in your garden right now,

the same thing can happen, so there are potentials for *

abuseright now that existand they are of concern; but
there is no abuse that has been demonstrated to us to
date on this and certainly if there was, we would take
the appropriate action. | think I've gone a long way
towards accommodating the concerns of the member
by talking about a 24-hour provision, | think, which
would haveto bebroughtinatthereportstage, about
providing a directive to staff, which wouldthen haveto
be repealed by another Minister and that Minister
would have to do so, | think, at great risk to their own
office, so therefore we would not want to do so readily.
| think we've offered a series of safeguards.

MR. CHAIRMAN: Mr. Penner.

HON. R.PENNER: | have asuggestion which the Min-
ister may want to consider for future amendment or
may want to consider now. It goes like this, if | can
make it, that in connection with the particularly trou-
blesome Section 24(a) of the existing legislation, it
could include a proviso which probably is the kind of
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directive that the Minister would want to give. But
wherethe work site isahome, otherthan a home used
for a commercial, industrial or business activity, no
Safety orHealth officer may enter without prior notifi-
cation unless in the opinion of the officer a situation
exists which is or may be dangerous.

You might want to consider that as your directive or
for future amendment. It seems to me that probably
takes out the element of unreasonableness.

HON. J. COWAN: | think one has to look at the per-
ception of the element of unreasonableness in the
instance of all the Acts. I'm certainly prepared to do so
in the particular context of Acts which come into my
area of responsibility. The suggestion which Mr.
Penner makes, | believe, could be by regulationifthat
would satisfy the members qpposite. Therecouldbea
specific regulation respecting inspections of homes
where domestics are employed.

Now that would not be one of setting standards,
which | don't think is necessary, because the general
provisions of the Act apply anyway if this amendment
ispassed, but that could be one of clearly spelling out
or it could be by an internal directive. | think both
would be as effective at this stage.

MR. CHAIRMAN: Mr. Kostyra.

HON. E. KOSTYRA: Thank you, Mr. Chairman. I'm a
bit concerned when | hear the suggestions thatthe bill
ought to be withdrawn and we not deal with this spe-
cific amendment.

We're talking about a situation whereby domestics
are excluded protection under this piece of legislation
and if we're talking about, as Mr. Mercier has, the
potential ofabuse by government. I think we also have
to spend a few minutes just talking about the other
side of it and the abuse that has existed for a number
of years with respect to domestics not only in this
area, butin other areas. It's been well documented by
numerous reports, which | don’'t have with me at the
moment, that domestic workers have been one spe-
cific area of workers, because of the type of work
they're engaged in and because of the kind of people
that are attracted to that type of work, that there has
been a great deal of discrimination, a great deal of
denial of rights that other people have.

We're talking in the main of people, basically, new
immigrants to this country, that in many cases have
difficulties due to that fact alone, the fact of not being
ableto understand the predominant languages in this
country. So they're usually not aware of what rights
they may have. In this case, until this amendent is
passed, in thisspecificareathey don'thaveany rights.

| think we have to look at that and think about as
we're dealing with this amendment because on one
hand we're talking about potential abuses that may
exist if this amendment is passed. There's a whole
number of safeguards, as the Minister has outlined
with respect to the way that the administration will
respond to those kinds of situations and there are
other safeguards with respect to legislation, with
respect to the courts, withrespect tothe Ombudsman.
Of course, the final determining factor is that all
governments are subject to election if it's deemed that
they're not acting inaway that the general population
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agrees with.

On the other hand, we're talking about people that
don’t have rights, that are in a difficult situation even
where they do have specific rights to be able to take
advantage of those rights. So | think that we have to
look at that kind of balance and realize we're dealing
with aparticular areaoftheworkplace and a particular
group of workers who have not been privileged or
allowed to have rights that other workers have and
even where they do, have had difficulty being able to
exercise those rights.

MR. CHAIRMAN: Mr. Mercier.

MR. G. MERCIER: Mr. Chairman, thinking about the
amendment the Minister offered, that mightindeed be
an improvement if you were to use that same defini-
tion. But he's referred to other Acts, the powers in
other Actsand | don't think that'sthe question. There
may very well be powers in other Acts where officers
and inspectors have, by virtue of which officers and
inspectors have, the right to enter homes. They may
have been overlooked before in the Legislature when
they've been passed and perhaps the Attorney-
General's review will raise some questions about pro-
visions in a number of other Acts that have been
passed by the Legislature, Mr. Chairman.

| appreciate the concerns expressed by the Minister
of Urban Affairs and we all recognize the problems
that domestics have had in the past. | don’t think we
should be operating in this Legislature on the basis
that we will give the administration, whoever the
administration is, these powers. We hope they will be
used reasonably.

I think that, Mr. Chairman, is the wrong approach. |
think we should only be giving to government, whoever
is in government, powers which are reasonable. We
shouldn't be passing legislation and hoping that the
government will excercise that power in a reasonable
way. We're talking here about a person’s home. | think
if there's still some sanctity about the rights of a per-
son in their home and | appreciate the fact that there
might very well be some situations where domestics
havea legitimate complaint perhaps about conditions
under which they areasked or forced or compelled to
work, but there should be a reasonable method of
considering those complaints without calling upon all
ofthe powers that are given under this Act.

So, Mr. Chairman, | would say to the Minister again
that he really hasn't, in view of past practice, it would
appear according to him that he's not aware of any
investigations that have been carried out under this
Actinahome. Hedoesn't appeartohavemuch orany
justification forrequiring thisamendment to be passed
at this time in terms of complaints that he's aware of.
Soagain, Mr. Chairman, | would suggest that he with-
draw the Act, just review it, consider it and come up
with a more reasonable method of dealing with this
situation.

MR. CHAIRMAN: Mr. Cowan.

HON. J. COWAN: Well, the member suggests that
there is not areason to bring this forward at the pres-
ent time because there have not been complaints.
There have not been complaints because complaints
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weren't accepted under the law because domestics
were excluded. One always has to realize that when
you bringforward an amendment like this, oran Actto
change to an Act like this, you create the situation
where people better know their rights.

That's what we're talking about in this instance, the
rights of domestic workers. Why should they be
excluded from the Acts? Why should they beimposed
upon in that arbitrary and discriminatory fashion? All
we are saying here is that domestics are people,
domestics are workers, domestics have rights like
everybody else has rights. If the Safety and Health
officer can go into a house because a painter is in
there, should not a Safety and Health officer have the
same powers because a domestic is in there? —
(Interjection)— Now, the member says they never
have. What | have said is that I'm not aware that they
have, but that does not mean that over the last five
years of the operation of the Act, that instance hasn't
in some way been approached. —(Interjection)—
Well, the member says we should know that and |
think that is really an unfair demand on his part.

What we are saying is that, on principle, domestics
have the same rights as every other person in this
provincewhen it comes to a series of Acts, this being
one of those series of Acts. And damn it, that's impor-
tant, they're people, they’re human beings and ifthere
is an urgency to correct injustice, and | believe it's an
injustice thatthey are not in the Act at this time, then it
is an urgency which we must confront and we have
confronted and | think in avery disciplined way. We
have listened to the concerns of Mr. Mercier and they
are concerns which we have taken into consideration
and are prepared to take into considertion.

Right now, | am attempting to pull together an
amendment which would allow for the 24-hour pro-
viso to be included in this particular amendment
before you and that should in many ways allay the
concerns. But to single out this Act, to single out this
particular change and saythatitis somehow out ofthe
ordinary | think is unfair. It is part of a package, the
package has all the same elements to it. An inspector
under The Labour Act has certain powers and an
inspectorunder The Workplace Safety and Health Act
has certain powers. There arecertain powers given to
the Workers Compensation Board and you can go
through almosteveryregulatory Act of the Legislature
and find that in mostinstancesthereis apersonthatis
designated and that there are powers that are desig-
nated to that person.

| do not wish to see any one segment of society
excluded from rights which all other segments of
society have any longer than is necessary. | wish that
the member opposite when he was in a position to
have brought forward this amendment would have
done so. We would have supported him. | wish that
this injustice had never been perpetrated in the first
place. Butthe fact is that itis, that it has been, that they
did not see fit to change it and that we do see fit to
change it. We do see fit to provide to that group of
persons and, as the Minister of Urban Affairs has indi-
cated, agroup of persons who have been sometimes
abused in the past, probably no more nor no less than
other groups from time to time, but the fact is that the
abuse on that side of the equation has existed. I'm
suggesting to you what we're doing here is bringing
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forward an amendment which will enable domestics
the same access to the law which other workers in this
province have and there's nothing wrong with that.

MR. CHAIRMAN: Mr. Filmon.
MR. G.FILMON: I'll allow Mr. Mercier to proceed me.
MR. CHAIRMAN: Mr. Mercier.

MR. G. MERCIER: Mr. Chairman, just for the record,
I'm not arguing for injustice for anyone; quite the
contrary,I'm arguing forjusticeforeveryoneinvolved.
| have said there may very well be some legitimate
complaints that domestics have that should be dealt
with. What I'm simply arguing for is a more reasonable
way of dealing with them than giving all of these pow-
ers to the administration and officers under this Act.
I'm just saying all of these powers that are in the Act
should not be given to an officer with respect to a
person’s home, thatthey're not necessary andthereis
the possibility that they could be misused in the
future. I'm not saying this Minister would misuse them
but there is a possibility that they can be misused in
thefuture. As alegislator and as legislators, we should
not allow that to happen.

MR. CHAIRMAN: Mr. Cowan.

HON.J. COWAN: Ithink the point hasto be madethat
they have those powers now. They have those powers
in respect to any work which is ongoing at a private
domicile. They had those powers given to them in
1977 when the entire Legislature voted in favour of
this billand that was part of the bill itself; they could go
on to a private house at that time. Now what the
member is bringing forward is a concern which we all
share. The Attorney-General, myself and others have
indicated that we want to take a look at that in the
context of new developments inrespectto the Consti-
tution as well as in context with the general philo-
sophy which | think we all share in respect to the
sanctity of the private home.

MR.G.MERCIER: |justwanttocomplete this because -

the Minister said they have these powers under other
Acts. Mr. Chairman, I'm not bound by mistakes made
in the past and no one here is. If there were mistakes
made in the past with respect to giving certain powers
to other officers and inspectors with respect to a per-
son’'s home, then those should be corrected, not con-
doned and added to, Mr. Chairman. | hope the Minis-
ter appreciates that point.

MR. CHAIRMAN: Mrs. Smith.

HON. M. SMITH: Mr.Chairperson, | will beinterested
in the proposed amendment, but just speaking to the
main concept of the needs of domestic workers for
some kind of protection and access to a means of
having their rights recognized, it seems to me, having
been a part of groups that for coming on 30 years have
been working to get recognized the unmet needs of
people who are working domestically for pay, | seethe
movement of government now to give them some
shareof protection and rightsas along overdue move.
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The inching ahead, if you like, of recognition of peo-
ple who work in the home as workers and as people
who haverights has been aslow and arduous struggle.

The groups of domestics who have approached us
over the years to do something when we've been a
part, say, of social groups that are working as advo-
cates has been quite extensive. Certainly | have been
approached on several occasions since we've become
the government to see what we can do to extendto the
domestic workers in Manitoba some kind of minimal
protection. They, in fact, would welcome monitoring
and a much more extensive role for the state or the
administration than is being proposed. But | think
they would agree and | think | would too that the
sanctity of the home is not just a factor of the four
walls. It has to do with the relationships in a family
situation, thatonce a person is being paid to carry on
some of the dutiesthatarenormally carried on in the
homeincaringfor children or doing housework, there
is a different relationship established and that there-
fore arguing the rights of the workers to have some
protection against the sanctity of the home, | think,
with due respect, is putting the argument in an inap-
propriate context.

| think the workers in the home tend to work in
isolation from one another. They do, as one of my
colleagues has said, tendtobevery largely immigrant
people with sometimes very shaky status in terms of
their right to leave that kind of work and move into
alternative employment. So they often find them-
selves in ignorance, perhaps of the local conditions,
quite unprotected in terms of the basic sort of
employment conditions and rights.

It seems to me the move proposed in this legislation
is a very basic and fairly limited move to give them
some kind of household protection. If there is an
amendment that can be introduced to quell the fears
of the members opposite, then | don't think I'd have
any objection toit; but suggesting that there's been no
demand by the group concerned or that there’'s been
no problems, | think is a very insensitive approach to
the issue.

MR. CHAIRMAN: Mr. Filmon.

MR.G. FILMON: Did the Member for St. Norbert or |
deny that there was the possibility that domestics had
been discriminated against and had not been given
fair and due consideration in the past? There is the
possibility and we acknowledge that in fact it may well
have existed and that there may be instances of it. We
do not want to see them deprived of the legitimate
right to be included under The Workplace Safety and
Health Act for protection and | believe that the whole
focus of this is to allow them to bring a complaint
under this Act, but this amendment goes well beyond
that. In giving them certain rights, we're trampling on
the other rights in order to redress that or correct the
existing inequity. We want to ensure thatis done with-
out trampling on other rights; that's the whole princi-
ple of what we're arguing.

We will not accept being painted as being opposed
to giving the domestics a right for due protection
under The Workplace Safety and Health Act and | say
to every one of the speakers who have said that, that
they're trying to make this some sort of class warfare
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and put us in a position of saying things and standing
for things that we do not. | hope we'll correct that
situation. The members opposite are beingveryselec-
tive in the manner in which they're trying to utilize the
arguments that we're putting forward.

| say that arguments such as that just put forward by
the Minister of Economic Development or those put
forward by the Minister of Urban Affairs where he has
said that people are unaware of their rights, who work
as domestics, because they're newcomers, because
of their language difficulties, Heavens, they won't
know any more about their rights; we can write all the
laws we want and if they don't understand the lan-
guage, that won't help them. If they are newcomers
and therefore by virtue of their being newcomers are
not awareofthe laws in Canada, that won't help them.
We can write all the laws we want to.

Let's get down to the point of achieving an amend-
ment to this Act that allows for the protection under
The Workplace Safety and Health Act without open-
ing up the possibility to overzealous inspectors and
enforcement people of walking in unannounced,
unrestricted access to a person’s private home at 24
hours aday in order to achieve that. That is not what
we're attempting to do, | submit, and | hope that's not
what the Minister wants, because if it is, then we're
going into a whole new set of possibilities that we
don't want to encounter.

Let's not start to get philosophic about people who
are being discriminated against and try to eliminate
discrimination. We want to eliminate discrimination.
That's why we argued against certain provisions of
The New Rent Regulation Review Act, because it dis-
criminates against a particular sector of society and
takes away their rights retroactively in many instan-
ces, but let's get down to the point.

| believe the Attorney-General brought forth an
amendment that would help. In fact, | could support
that amendment if it were brought in as part of this in
orderto alleviatethe possibilityof unrestricted access,
unannounced, 24 hours a day to a person’'s home. |
think he had something that would work there. If the
members opposite can take that back, caucus it and
bring it forth as an amendment, we will be satisfied
that they have some idea of the problem, but right now
they're talking philosophically and | don't believe they
understand the problem.

MR. CHAIRMAN: Mr. Cowan.

HON. J. COWAN: Well, | think that we have to take a
look at this entire debate on this bill and refresh our
memories.

When | introduced it in the House for second read-
ing, Mr. Mercier stood up and said that he had some
concerns respecting the powers of the Safety and
Health officer. At the same time, he said and heclearly
differentiated this bill from the other amendments
which came forward in respect to the inclusion of
domestics under certain Acts, by saying that those
bills did not have the same difficulty that this bill does
indeed have. When, in fact, one reviews those bills
carefully, one understands that the powers of an
inspector under The Labour Relations Actare much
the same as the powers of a Safety and Health officer
in respect to this specific concern. So all those bills, in
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fact, do provide the potential for difficult situations
which have been addressed.

I think the concerns which both Mr. Filmon and Mr.
Mercier brought forward are legitimate concerns. |
think they'reimportant concerns; | think they are con-
cerns which we should take into consideration when
drafting bills. | thank them for their suggestions, but to
say that this Act is somehow different than the others
which have been brought forward, | believe is a mis-
understanding of the situation. So | want to make that
very clear. This is part of the package and the results
of this particular amendment are much similar to the
other parts of the package.

We, at this time, indicated that we're prepared to
look at two options. One would be the option in
respect to making the bill more in line with the other
bills, which talk about the employment of a uomestic
for more than 24 hours a week, and |'ve been given
some hope that might in fact address some of the
concerns. Theotheris to look atadirective or a regu-
lation, which very clearly spells out the process which
would be used in respect to the complaints by
domestics.

The entire situation, and | address Mr. Filmon's
comments specifically, is one of philosophy. It is a
philosophical situation. It is one where we have to take
into consideration the rights of different groups within
society. He says that they do not want the rights of
domestics to be denied and we agree. He says that
they have not always been given fair consideration in
thepastand weagree. Sowhat we have triedtodobya
series of amendments to different Acts is allow
domestics the opportunity to have fair and due con-
sideration, to allow domestics the opportunity tohave
their rights reinforced just as every other individual
has those very same rights, and that is the approach
which we took when we developed the package. They
have come forward with a concern and they say per-
haps the packageis too broad. We're prepared to take
alook atthat. By being prepared to take a look at that, |
don’t think we are in any way suggesting that the
package would be abused. History proves that not to
be the case.

Ithink the arguments which were put forward by Mr.
Kostyra are very germane to this particular situation
and would suggest that would not be the case in the
future, but certainly we want to protect the rights of
the homeowner as much as we want to protect the
rights of the domestic. So we are prepared to accom-
modate as much as possible those concerns and then
one has to actonthe basis of good faith as well. | think
if we approach it together, then there should be very
little differences in respect to our support of this par-
ticular amendment.

One also has to understand how The Workplace
Safety and Health Act works in most instances. It
works onthebasis, in alarge part, of complaints being
brought forward. Perhaps that's not the best system,
but that's the way it happens, because we don't have a
large inspection force out there right now and we rely
in great part on the knowlr:dge of workers as to their
own rights and how to bring a complaint forward.
That's why we have a large educational component to
the division and this would allow the same process to
be used in respect to domestics.

Certainly, as a Minister, if | heard that an inspector
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was abusing the powers that had been given to him
under the Act, | would take quick action. | know that
Mr. Filmon or Mr. Mercier or anyone around this Table
in the same position would assume their Ministerial
responsibility in such a way. So | think there are a
number of safeguards which are in place now, histori-
cal and otherwise, and that there are one of two safe-
guards, or perhaps both, that can be brought forward
at either the report stage or by regulation afterwards,
which will ensure that this Act is not unduly imposed
by an energetic or an overly enthusiatic inspector and
then it is a matter of keeping a watch on it to make
certain that not only are the rights of the homeowner
being addressed, but just as importantly the rights of
the domestic are being addressed at the same time. |
think we can do that, so I'm prepared to give an under-
taking at this point at report stage to either bring
forward anamendmentoraveryspecificstatementin
respectto the concerns whichhavebeen expressed at
the Table today and that will allow us an opportunity
to debate it in a fuller fashion at that stage or at third
reading stage.

MR. CHAIRMAN: Mr. Kostyra.

HON. E. KOSTRYA: Thank you, Mr. Chairman. | just
want to make a few comments and by doing so, | don't
want to fan the flames of debate further as | seem to
have done with my initial comments. | didn'tintend by
my comments to suggest cute motives to the members
opposite. | did want to highlight the concerns and the
injustices that | have seen existed for a number of
years and | didn't by way of emphasis try to suggest
thatthey were totally opposed to the general approach.
| may have been a bit extreme on the one hand, but |
just want to comment on the latter comments by Mr.
Filmon because | think his comments border on the
other extreme.

What he suggests, by virtue of thisamendment, that
we're going to create a situation where there's going
to be a KGB type operation where inspectors are
going to barge into people's homes in the middle of
the night, | don't think is true. You know that isn't
what's intended by the amendment, nor is it, as the

Minister outlined, whatexists where that kind of right

of governmentexistsin other Acts; thatisn’'t the prac-
tice. | think, in fairness, that my emphasis may have
been on one extreme; | think his certainly was on the
other extreme and | don't think any of us want to be
put in a situation where we're trying to correct injusti-
ces where people have been traditionally denied
rights.

| mean, you're always trying to balance rights of
various groups by legislation and we're certainly not
intending, by giving a group that traditionally doesn’t
have rights, to infringe unduly on rights of another
group; so | think that I'm looking forward to the
amendment or amendments that the Minister will
bring forward and | think will, as he indicated, be able
to balance those two seemingly opposite - though |
don't think really opposite - rights to be considered in
the context ofthis billin giving what allofus agree is
long overdue protection for domestic workers.

MR. CHAIRMAN: Mr. Mercier.
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MR. G. MERCIER: Mr. Chairman, just briefly and |
hope in conclusion, we would take the position, |
think, that the amendment the Minister has talked
about, to use the same definition of domestic that has
been used in otheramendments at this Session would
be an improvement, but it would not solve the basic
objection which we have in that the overall effect of
the amendment is to give powers which have the
potential to be abused by the administration of any
government with respect to a person’s private home
with respect to access to that person’'s home, with
respect to the establishment of standards in that per-
son's home. We're just taking the position that there
should be a more reasonable way of dealing with
justifiable complaints by domestics.

MR. CHAIRMAN: Mr. Cowan.

HON. J.COWAN: | thank Mr. Mercier, Mr. Filmon and
others as well for their comments. | think it's enabled
us to maybe bring forward a better package at report
stage. The difficulty which has been expressed is one
that exists in all the Acts and | think that should be
made clear. Idon’t think this Act should in any way be
singled out as one that is out of the ordinary. That, if |
can preemptMr. Filmon’'s statement, does not make it
right nor wrong. That is just recognition of an area
which needs some consideration. It doesn’t need con-
sideration in 1982 thatitdidn’'t need in 1980. Itdoesn't
need consideration in 1982 that it won't need in 1984,
because | think it is probably one of the most basic
problems that confronts any government. How do you
provide the balance? How do you ensure that rights of
all individuals are protected? That is important and
that must be our prime objectiveas legislators in many
instances; that is to protect the rights of different
groups.

When Mr. Filmon was making his comments, he
talked about how we may be attempting to put this in
the context of different groups. He used a far more
inflammatory word and because we'd all like to see
this committee end its deliberations very quickly, I'm
not going to use the same inflammatory statement,
but what has to be acknowledged is discrimination
exists today in that Actand its singled out against one
particular group. | know that Mr. Mercier, Mr. Filmon,
Ms Dolin, Ms Smith, Mr. Kostyra, the Chairperson and
everyone in this room does not want to see that dis-
crimination continue any longer than it need be. So
let's assume that we're all working from the purest of
motives.

We also acknowledge that wtien one extends any
legislation, that one does create a potential for that
legislation to be used in different ways and we are
prepared atreport stage to bring that back and to talk
about that particular problem, but| want the record to
be very clear that we are not moving away from the
principle that domestics are entitled to the same rights
as every other worker. As legislators in this room, we
have the rights to The Workplace Safety and Health
Act behind us and we have exercised them.

Remember when the Chambers were being tested
by the Workplace Safety and Health Division because
there were fumes in there which we felt may be detri-
mental to our health? | think Members of the Opposi-
tion raised the question. Members of the Opposition
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said, “We have rights; we're workers.” We said, “Yes,
there are rights”; and the Workplace Safety and
Health Division camein and tested the Chamber. Now
certainly, that Chamber has unto itself a certain sanc-
tity. We don't want Safety and Health officers barging
into the Chamber at any time pulling out air foam
machines and docimeters. Well, perhaps docimeters
from time to time, they get sound levels; but seizing
ournotesasMr. Merciersays, | canassure him they've
been trying to read my notes for six months now and
I'm just getting to the point where they can, but the
fact is that they can come into a Chamber; they can
come into this room. So if they can do that to protect
our health and if they have used discretion in every
instance in the past to do so, then they should be able
to protectthehealthofdomestics andtheyshould use
discretion, which I'm certain they will, in doing so.

They don’t wanttocreat conflict. They wantto save
health, save lives and that's what this amendment
impowers them to do. | think they're a fine group of
officers; | think that they use good judgment and |
think they will continue to exhibit good judgment. If
we're worried about the Minister abusing the powers
of the Act in the future, not this Minister but another
Minister, then | would suggest that another safeguard
is the good judgment of the Safety and Health officers
who understand that Act, use it well and use it to
protect the health of workers and not to abuse the
sanctity of any industry or any workplace or even the
Chambers in which we work.

MR. CHAIRMAN: Mr. Filmon.

MR. G. FiLMON: Thank you, Mr. Chairman, | just
wanted to add to it that, again sticking with the
assumption of the purest of motives on all sides, look-
ing at the comparisons that the Minister has made, |
stand to be corrected but | believe that most of the
Acts with respect to search, seizure, inspection pow-
ers and so on, refer to during normal working hours or
hours of operation. When you now bring in the
“home,” you're talking about a 24-hour possibility.
You're talking about access upon people who, | think,
one might consider to have more of a degree of
vulnerability or unawareness of what their rights and
authorities are, or other people’'s. | mean children
being in the home when they arrive or a single parent
who knows nothing about what's going on as opposed
toa workplace in which you assume that they're com-
ing upon business people, managers, supervisors,
who have some understanding of powers of law,
authority and so on.

| just say that it goes well beyond when you define
this workplace as the home it goes far beyond what
one would normally conjure up in terms of a work-
place setting.

MR. CHAIRMAN: Mr. Cowan.

HON. J. COWAN: No, it does not. It does not go
beyond the other amendments which have been
brought forward to which there has been no opposi-
tion voiced in this regard. If one looks at the powers of
a labour relations officer, the powers are such that
they can at any time, as they deem fit, undertake
investigations. If one looks at the powers of The Clean
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Environment Act, the same thing can apply. So | think
thatargument does not differentiate this amendment
from the other amendments which are being brought
forward.

MR. CHAIRMAN: Mr. Mercier.

MR. G. MERCIER: Mr. Chairman, | was just going to
say ifthose powers are in other Acts, | don't think that
takes away from theargument in this case. Because if
they've been overlooked in those other Acts, then |
think the same argument would be appropriate with
respect to those pieces of legislation.

MR. CHAIRMAN: Mr. Cowan.

HON. J. COWAN: The point I'm making is in direct
reference to the point Mr. Filmon made and he said
what is different about this Act is this, there's not that
difference.

MR. CHAIRMAN: If there are no further comments,
Page 1—pass; Preamble —pass; Title—pass. Bill be
reported?

MR. MERCIER: No.

MR. CHAIRMAN: All those in favour of the motion?
Allthoseopposed? In my opinion the ayes haveit. The
motion is carried.

If there is no business before the committee, com-
mittee rise.





