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-.and -
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October 11, 2016

Resttiction on El;’f)‘lip&ﬂ()‘f;
These reasons are subject to a’ban on publication of the Respondent’s
| names pursuant to.s. 1 3(41) of The Law Enforcement Review Act

HEINRICHS PJ.

INTRODUCTION

[1]1  C.B.isthe complainant and applicant in this-Law Enforcement Review Act

matter, He filed a complaint about the alleged conduct, on September 17, 2013, of
a Winnipeg Police Service officer; Constable A.B, His complaint was that
Constable A.B. used uhnecessary violence or excessive force, and oppressive or

.abusive eonduct-or language taward him.




7] TheL .ER.A. Commissioner’s office ifivestigated and on December 13,
2014, the Commissioner sent C,B. a letter which stated that his investigation had
been compléted and, based on all of the information he had available to him, ke
was satisfied that the evidence supporting C.B.’s complaint was ingufficient to

justify taking this matter to a hearing; therefore, the complaint was dismissed;

[3] C.B.then asked, pursuant fo section 13 (2) of the Law Enforcement Review

Act, thata Provincial Court Judge review the decision of the Commissioner.
PR‘OVINC’_IAL: COURT PROCEEDINGS

[4]  This matterproceeded to a hearing before Judge Chattier of this Coirt. He
réceived and reviewed some filed r’riaterial;s ‘and, .on May 5,.2015, heard.
submissions from C.B., counsel for the officer and counsel for the Commissionier.
At the-conclusion of the Court proceedings that day, Judge Chartier requested that

the Cothmissioner obtain and provide some further information for the Court.

[5] The matter next appedred before Iﬁdge‘Ch‘axfﬁér" on January 18, 2016. He:._had
reveived and reviswed the inforifiation which he had previously requested. C.B.,
-.h'owever_,‘adv-i'sed.til'e Court that he had received the further informiation as well,
but hiad not been able to view the video contained on the CD. So the matter was-

adjourned to make atrangements for C.B. to view the video.

[6]  On the next-Court date, February 10, 2016, C.B. confirmed that he had been
able to view the:contents of the CD. As well,-C.B. and counsel were given the
opporturity to make any additional submissions they wanted, Judge Chartier then

adjourned the matter; advising that lie-'would be sending out his decision in.due




course, However, before his decision was given, Judge Chartier resigned from his

position as a Provineial Court Judge.

[7] Asaresult of this, 4 Case Management Confererice was arranged. C.B. and
counsel met with Associate Chief JTudge Krahn to discuss how to proceed. It was
agreed that a new judge would be dssigned and would be advised to read and view
all of the materials filed; in addition, transcripts of all of the court proceedings
before Judge Chartier would be reviewed as part of the record. I am the judge that
was assigned. I reviewed all of the materials filed and on September 20, 2016, 1
gave C.B. arid counsel the opportunity fo appear before me to provide any further

submissions they wished. This, then, is my decision.

JUDICIAL REVIEW OF THE COMMISSIONER’S DISMISSAT,

[8] The Law Enforcement Review. Aet sets-out that the burden — or ‘onus — on this
error in declining to-take any further action, in not:ordering that a hearing take

place before a judge.

[9]1 Inreviewing the decision of the Commissioner, it is important to note that
the Law. Enforcement Review Act requires the Commissioner to perform a
screening function, which is to make sure that only those complaints that he
believes meiit a _publ.ici hearing get one. In coming to his decision, the
Commissioner is not.to determine credibility, draw inferences, or'make definitive
finditigs of fact; at the samé time, However, the Comimissioner is to eonsiderall of
‘the evidence gathered by his office.and weigh any disputed evidence in order to

determine its sufficiency. (See Rev. R.2.M. v. Cst. SC. & Cst. D:'W., LERA

[




Complaint #5643 and AM v, Cst. DR, Cst. GP, Cst, JM. & Det. Sgt. RL.,
'LERA complaint #2005/307.)

[10] Inreviewirig the Commissioner’s decision, the Couft must first determine if
he has committed an identifiable jurisdictional error; that is, did he apply the
wrong test or misapply the right test? The Comthissionet, in his December 15,
2014 Jetter to C.B.; outlined what he was required to determine, what evidence he
looked at, how he viewe'd-.fh-e-e\,i-i_'denc'e gathéred arid why hé was coming to the
decision not to send the matter otl to a p\iibl'ic_h:ear-in_g.- C.B., in his submissions to
this Court, never pointed to any part of the Commissioner’s decision wherein he
believed that the wrong test was applied or that the right test was misapplied, and I

-do not find that the Cfo'r_mnis_s'imjlicr comuriitted: aj:uri sdictional error in his decision,

[11] Next, this Court must détermine the “reasonableness™ of the Commissioner’s
decision, The task I must undertake was ‘aptly set out by Judge Preston in B.J 2. v,
Cst. G.H,, Gst. BZ & Sgr. G.M., LERA.Cdmpl'ainf-#;QQO.'S;-'I.-Sﬁ,:WElera he stated:

The question to be answered is this: did the Commissioner assessthe-eviderice

teasonably? In other woids, have the Com:mssmner’s reasons been transparently,
intelligently and. rahcnaily arficulated?

. .My function is fo see if the Conimissioner has made a reasonable assgssment
of the evidence, In other words, I must examine whether the Comitnissioner drew
a fational co_n_clusmn___onc that could reasonable be drawn on the facts of this case.

[12] Thismeans thatif my own opinion or view of the evidence happens to differ
from that of the Commissioner, [.do not replace his decision with my own. Rather,
whatI have to determine is whether the Comumissioner’s decision is one that “falls
within the range of possible, acceptable outcomes which are defensible in respect

of the facts and the law.”*(To quote the second part of the definition of




“reasonableness” given to us by the Supreine Court of Canada in Dunsmuir v. New

Brunswiek, 2008.8CC 9.)

WAS THE COMMISSIONER’S: ASSESSMENT OF THE EVIDENCE.
REASONABLE? |

{13] Ttis clear that C.B.’s version of what happened during the initial
confrontation on the Transcona Trail, the detention and subsequent processing and.
release from the police station differ significantly from what Constable A.B. said
happened. Without making ‘any assessment.of the credibility of C.B. or the officer,
and without any independent witnesses to consider; this is a situation whete C.B.’s
complaint, as set out, supports the case that.Constable A.B. did use excessive force

(or uinecessary violence or abusive ¢onduct) and abusive language.

[14] The Commissioner; though, is also required to weigh the disputed evidence
to deterinine its sufficiency. F_irStLy; in dealing with the. officer’s all"ege‘d' poke,
with a. ﬁng_er-,-. 1. C.B.>s.chest; -thgi Commissioner noted that this was alleged to have
happened in the preserice of -othe_'f officers and that Constable. A.B. denied that it
ever happened, The, Commissioner then coticluded that-even if'it did oceur; this
<vent would not be enoughto justify a public hearing. The Commissioner’s
conchision about this 'alleged incident is'clearly explained and 1 find that it is a

teasonable-asgessmerit of the evidenice,

[15] Secondly, the Commissioner noted that C.B.’s allegation of abusive
:1?&1'1'%;“388 was that the officer called C.B. 4 ‘”*i‘t}sc:x"'f’;_r used ether “colorful terms™ and
made a comment about his teeth (although he wasn’t sure of the exact words or

what the officer meant by it). Constable A.B. denied saying these things, except.
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that he did agree that he had asked C.B. why he was “tiding like an idiot”, As well,
‘Constable A.B. stated that C.B.was aggressive and verbally abusive to him the
entire time. The' Commissioner also noted that C.B.admitted to swearing at the
officer during the initial stop and pointed out that there had been an earlier reported
incident with the 'Winnipeg'PolidetSe_r-vice where C.B. had been verbally
belligerent with-another officer. The Cominissioner:did not specifically state that
these comments would not be enough o justify a public hearing. However, it is
¢lear that they ate-included in his conclusion where the Commissioner states that-

this decision s based on “review of all the information available.”

[16] Of greater significance is the confrontation on the trail arid the resulting
physical injury that C.B. has alleged. The Commissionier, in his decision,
suinmarized in detail the Co’_nﬂicti'hg.'.versi-on-. of events given by C.B. and Constable
A.B. While the Commissioner did not make commenis on‘each and every piece of
evidence ~ for example; on the hearing dates, a lot of discussion Tocuised on the
videos and photos taken of the trail — it is cléar that the Commissioner did consider
all of the eviderice before him. This included-answering the questions posed at an
earlier hearing date and viewing the firther DVD. material that was filed after his

initial decision was made;

[17] Ceritral to the Comimissioner’s decision was the medical evidence. ‘In his
initial complaint to LE.R.A., C.B. wrote that his daughter “tock me to Emergency
at Concordia hospital where Lwas treat (sp) for an aggravated spinal condition, a.
soar {sp) shoulder and numbness in'my left hand as a result-of being attacked by

this police officer, cuffed arid assaulted ..



[18] The Commissioner, in his decision, accurately-summarized ttie Concordia

Hospital reports tie had received as-follows;

You were examined six hours after beingadmitted. You complained of back pain
followingan altercation with police earlier in theday. You said.you were-on a
bike: path- when an officer pulled you from your. b1cycle from.a moving car and
reinjured your lower back. You complained of pain radiating down your left
thigh. Tn response’to questions by medical personasl, you said you experienced no
loss of motor function, tmghng, nuinbness; loss of bowel ‘or bladder function. The
pain-was similar.to previous flare-ups of lowerback pain.

You also said that you were experiencing pain in your right shoulder: On
examination, there wasno tmghng or numbness of your right arnand Had a.
‘normal range of motion. There'is a:note about numbness.of one of your thumbs,
but with no loss of normal motor function. The physman deseribed treatment. and
therapies both past and future for your lotig-term back pain,

Ou further examination, the physician noted your right hand is vascularly intact
with a good-range of motion, but lowered sensation of your thumb. Your nght
shoulder has no erythema (skin redness) ot significant .edema (swelling) w1th a
hormal range of motion but with pain and diffusely tender with no bony
tenderness. Your lower back was diffusely tender but no point tenderness o the
spinous process. The. physician prescribed Tylenol for pain-and directed you to-ice
your shoulder and follow- up with your persenal physician (f necessary,

[191 Then in his conelusion, in declining to take futther action, the Commissioner
specificdlly noted some incansistencies in C.R s own evidence about the resulting

:injur-ie_s—.-On_page 7 of his deeision, the Commissioner stated;

The medical evidénce supports yowr statement thet you do suffer pain and
discomfort from a significant condition prior to Sepfember 17, 2013, In my view,
[ am not conyinced based on the medical evidence that the actions of Cst. B.
s1gmﬁcantl)r aggravated the condition. The attending physician preseribed
Tylenol for pain management,




[20] CB. did-notr—pmvi’dez any follow-up reports from his own doctor or any other
physician or specialist (and appearsnot to have-advised LERA of any other doctors
fo contact on his behalf) to confirm any ongoing problems with respect to his
injuries, even though in his submission before Judge Chartieron May 5, 2015,
C.B. stated,

Now as:aresult of being plled off' my-bicycle, tore'my rotator cuff agd
‘permanetitly tore-the bicep tendon: The doctor wasunable to fii that,

[21] In weighing the disputed evidence of the alleged assault or take down of
C.B. by the officer on the trail, the Commissioner is entitled to consider this
‘medical evidence —or lack of medical evidence. The Commissionar’s assessment
of‘all of the information he had available to him was that this was not a case that.

merited a public hearing.

[22] The Comumissioner made a ratipnal ¢onclusion ofi the merits of C.B."s
complaint and whether it should proceed to a public hearing. I may not have drawn
the same conclusion, but that is not to determirie the outcome of this review. The
Commissioner performed his.role as required bythe statute and came to a,

conclusion which could reasonab}y be made based. on the ':inf01m_at;'pn hehad. As a

result, 1 will not__-_inte'r_fere_-'witﬁ_ his deécisiori,






